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SIR:   
 
1 .  My c l ien ts  a re  Mr.  and  Mrs .  Donald  Banks ,  West  
Lodge Menie ,  Balmedie ,  Mr .  David  Milne ,  Hermi tpoin t ,  
Menie  Links  Balmedie ,  Mr .  Michael  Foote ,  Hat tersea t  
Farmhouse ,  Hat te rsea t ,  Balmedie ,  and  Mr.  Raymond 
Davidson,  Mains  of  Foveran ,  Newburgh,  El lon .  Al l  a re  
members  of  Sus ta inable  Aberdeenshi re ,  an  informal  
pressure  group of  loca l  and  o ther  persons  who were  and 
remain  objec tors  to  the  development  proposa ls  as  
out l ined  in  the  ca l led- in  appl ica t ion  lodged on  behal f  of  
the  Trump In terna t ional  Golf  Links  Scot land (TIGLS) .   
 
2 .  The  appl ica t ion  s i te  compr ises  some 452 hec tares  and  
i s  loca ted  some 8  mi les  nor th  of  Aberdeen Ci ty  and eas t  
of  the  A90 between the  se t t lements  of  Balmedie  and  
Newburgh.  The  appl ica t ion  s i te  and  sur rounding land  use  
i s  agr icul tura l .  There  are  a  number  of  occupied  s ingle  
and  grouped dwel l ings  on  and around the  appl ica t ion  
s i te .  
  
2 .1  The  appl ica t ion  s i te  l ies  on  par t  of  the  land  
des ignated  in  the  s ta tu tory  Development  P lan  as  
Undeveloped Coas t  and  as  an  Area  of  Landscape  
Signif icance .  The  appl ica t ion  proposes  to  cons t ruc t  par t  
of  a  gol f  course  on  the  Foveran  Links  Si te  of  Specia l  
Sc ient i f ic  In teres t  (SSSI) .  The  whole  of  the  dune  sys tem 
wi th in  the  s i te  i s  a l so  des ignated  as  a  S i te  of  In teres t  to  
Natura l  Sc ience  (SINS) .  
  
2 .2  The  development  proposa ls  a re  descr ibed  in  the  
appl ica t ion ,  p lans ,  drawings  and o ther  accompanying  
documents  lodged.  An indica t ive  master -p lan  comprises  
two 18  hole  gol f  courses ,  a  gol f  c lubhouse ,  a  gol f  
academy,  a  gol f  main tenance  bui ld ing  and caddy shack ,  a  
shor t  game area  and dr iv ing  range ,  a  450 uni t  resor t  
hote l ,  conference  cent re  and  spa ,  36  gol f  v i l las ,  950 
hol iday  homes  in  four  b locks ,  accommodat ion  for  400 
s ta f f ,  park ing  areas ,  access  roads  and  fu ture  hous ing  
proposa ls  for  500 pr iva te  houses  indica t ive ly  sp l i t  
be tween two areas ,  one  to  the  nor th  wes t  and one  to  the  
south  wes t  of  the  appl ica t ion  s i te .  
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3 .  Under  Aberdeenshi re  Counci l ’ s  Scheme of  Delegat ion ,  
the  appl ica t ion  was  brought  before  the  Formar t ine  Area  
Commit tee  for  de terminat ion .  The  Off icer ’s  
recommendat ion  was  for  a  de legated  grant .  The  
appl ica t ion  was  cons idered  to  be  a  depar ture  f rom the  
Development  P lan  and could  not  be  granted  wi thout  
be ing  refer red  to  the  Inf ras t ruc ture  Services  Commit tee  
( ISC) .  The  Area  Commit tee  was  minded to  grant  consent .  
The  appl ica t ion  was  refer red  to  the  ISC.  The  appl ica t ion  
was  cons idered  to  be  a  s igni f icant  depar ture  f rom the  
Development  P lan  and could  not  be  granted  wi thout  
be ing  refer red  to  Scot t i sh  Minis te rs .  The  ISC met  on  
29th  November ,2007 and resolved  to  refuse  the  
appl ica t ion  for  the  Reasons  s ta ted  in  the  mot ion  to  refuse  
and recorded in  the  re levant  minute ,  Core  Document  
(CD) Sect ion  G9(g) .  
 
3 .1  The  appl ica t ion  was  ca l led- in  by  Scot t i sh  Minis te rs  
by  Not ice  served  under  sec t ion  46(1)  of  the  Town and 
Country  Planning  (Scot land)  Act  1997.  The  Not ices  
s ta ted ,  in ter  a l ia ,  “This  d i rec t ion  i s  g iven  in  v iew (of )  
the  proposa l  ra i s ing  i ssues  of  impor tance  requi r ing  
scru t iny  a t  a  na t ional  leve l .”  
  
4 .  Sec t ion  37(2)of  the  Town and Country  Planning  
(Scot land)  Act  1997 provides  tha t  in  de termining  an  
appl ica t ion  regard  sha l l  be  had  to  the  development  p lan  
so  far  as  mater ia l  to  the  appl ica t ion  and to  any mater ia l  
cons idera t ions .  Sec t ion  25(1)  provides  tha t  the  
de terminat ion  shal l  be  made in  accordance  wi th  the  
development  p lan  unless  mater ia l  cons idera t ions  indica te  
o therwise .  
 
5 .  The  re levant  s ta tu tory  Development  Plan  comprises  
the  approved Aberdeen and Aberdeenshi re  St ruc ture  
P lan ,  Nor th  Eas t  Scot land  Together  (NEST)  (2001—
2O16)  (CD Sect .B,  (A)1)  and the  adopted  Aberdeenshi re  
Local  P lan  (ALP)  (2006)  (CD Sec .B,  (A)  2) .  
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5 .1  The  s ta tu tory  Development  P lan  i s  of  pr imary  
mater ia l  impor tance  to  the  de terminat ion  of  the  
development  proposa ls  as  appl ied  for  in  th is  case .  F i rs t ,  
because  i t  i s  re la t ive ly  recent ,  up  to  da te  and the  
recent ly  adopted  Local  P lan  was  produced to  conform to  
the  St ruc ture  Plan  (NEST) .  Second,  there  i s  a  ra f t  of  
Development  P lan  Pol ic ies  which  apply  to  cons idera t ion  
of  the  development  proposa ls  and  the  pos i t ion  as  se t  out  
in  the  Sta tement  of  Case  for  Donald  Banks  and o thers  i s  
re l ied  upon in  th is  respect  and  in  respect  of  the  fac t  and ,  
impor tant ly ,  the  degree  of  the  depar ture  concerning  the  
proposed  development  as  appl ied  for .  
 
5 .2  I t  i s  not  d isputed  a t  th is  Inqui ry  tha t  the  proposed 
development  represents  a  major  depar ture  f rom the  
s ta tu tory  Development  P lan  and no  subs tant ive  
cont radic tory  Pol icy  evidence  was  led  on  behal f  of  the  
appl icants .  Inasmuch as  a  dec is ion  maker  must  cons ider  
whether  or  not  a  consent  in  depar ture  would  be  jus t i f ied  
having  regard  to  a l l  the  c i rcumstances ,  any  o ther  
mater ia l  cons idera t ion  must  be  taken  account  of  and  i t  i s  
acknowledged tha t  the  weight  to  be  af forded  to  any 
mater ia l  cons idera t ion  l ies  wi th  the  dec is ion  maker .  That  
sa id ,  in  my submiss ion  i t  i s  impor tant  in  th is  case  tha t  
weight  to  be  g iven  to  any o ther  mater ia l  cons idera t ion  
requi res  to  be  cons idered  and assessed  agains t  not  jus t  
the  ba ld  fac t  of  depar ture  f rom the  Development  P lan  but  
a l so  the  degree  to  which  the  proposals  a re  in  conf l ic t  
wi th  development  p lan  Pol ic ies  and the  l ike ly  and,  or ,  
fac tua l  consequences  of  a  grant  of  out l ine  p lanning  
permiss ion  in  th is  case .  I t  i s  my submiss ion  a lso ,  tha t  i t  
i s  a  fa l lacy  to  suppose  tha t  because  some argument  of  
pr inc ip le  can  a lways  be  found to  subs t i tu te  for  an  
argument  of  Pol icy ,  i t  wi l l  be  as  cogent  or  as  powerfu l  
as  the  appropr ia te  a rgument  of  Pol icy  would  have  been;  
qui te  s imply  because  pr inc ip les ,  a ims and objec t ives ,  
both  pos i t ive  and negat ive ,  a re  g iven  ef fec t  to  th rough 
the  s ta tu tory  Development  P lan  Pol ic ies .   
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5 .3  In  representa t ions  lodged on  behal f  of  my c l ien ts  
(DB/  01  and DB/02)  I  s ta ted ,  in te r  a l ia ,  tha t  the  
development  proposa ls  as  appl ied  for  were  cont rary  to  
the  s ta tu tory  Development  P lan  in  fac t  and to  a  degree  
p lus  quam to lerabi le ,  tha t  i s  to  say ,  beyond what  i s  
to lerable  or  acceptable .  These  te rms are  more  usual ly  
appl ied  in  cases  of  nuisance .  However ,  I  used  these  
te rms and I  use  them now to  descr ibe  and  emphas ise  my 
submiss ion  tha t  in  the  absence  of  a  very  specia l  
c i rcumstance  or  c i rcumstances  and,  or ,  a  c lear  and 
accepted  c i rcumstance  of  na t ional  impor tance  or  need ,  
then  se t t ing  as ide  the  Development  P lan  Pol ic ies  in  th is  
case  cannot  be  jus t i f ied .  S tanding  tha t ,  i t  i s  p la in  tha t  
any  jus t i f ica t ion  for  approval  of  the  proposa ls  as  appl ied  
for ,  in  th is  case ,  requi res  to  be  founded upon o ther  
mater ia l  cons idera t ions  which  jus t i fy  be ing  af forded  a  
threshold  weight  which  in  th is  case  requi res  to  be  of  
cons iderable  propor t ion .  
 
6 .  I t  i s  accepted  tha t  development  proposa ls  of  the  sca le  
and na ture  out l ined  in  th is  case  wi l l  br ing  some 
economic  benef i t s .  However ,  th is  in  i t se l f  i s  not  the  tes t  
and  i f  i t  was  the  tes t  then  the  proposa ls  would  fa i l  the  
tes t  in  the  same way tha t  some o ther  bus iness ,  
commercia l  and  indus t r ia l  proposa ls  fa l l ,  
no twi ths tanding  inves tment  and  job  oppor tuni t ies .  In  
some cases  these  benef i t s  a re  mater ia l  cons idera t ions  
which  lack  a  threshold  weight  to  se t  as ide  development  
p lan  Pol ic ies  and in  some cases  these  benef i t s  a re  an  
addi t ional  Pol icy  jus t i f ica t ion  to  what  i s  o therwise  
acceptable  development  having  regard  to  a l l  re levant  
development  p lan  Pol ic ies ;  in  th is  regard  and in  the  
Development  P lan  re levant  to  th is  case ,  i t  i s  mater ia l  
tha t  when a  Pol icy  s ta tes  tha t  a  proposed development  
wi l l  be  acceptab le  ‘ in  pr inc ip le’  i f  i t  compl ies  wi th  the  
Pol icy  cr i te r ia ,  ‘ in  pr inc ip le’  means  ‘subjec t  to  
compl iance  wi th  a l l  o ther  re levant  pol ic ies  in  the  p lan’  
(ALP Glossary  p .343)(CD Sec .B,  (A)  2) .   
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6 .1  The  appl ica t ion ,  in  th is  case ,  was  or ig ina l ly  
suppor ted  by  an  Economic  Assessment  and  Financia l  
Review prepared  by  Delo i t te  MSC Limi ted .  This  Repor t  
was  t rea ted  as  Pr iva te  and  Conf ident ia l  and  was  not  
avai lable  in  the  publ ic  domain .  The  Execut ive  Summary,  
18th  Ju ly ,2007 (DB/04)  was  and i s  in  the  publ ic  domain  
and i t  demonst ra tes ,  in te r  a l ia ,  tha t  us ing  a  d iscount  ra te  
of  10% the  proposed  development  would  achieve  a  Net  
Present  Value  (NPV) of  £112m wi th  the  proposed  500 
houses  and a  NPV of  £21m wi thout  the  proposed  
res ident ia l  development  (DB/04 p .7) .  On the  same page  
the  Summary Repor t  s ta tes ,  “For  the  pro jec t  to  be  
cons idered  wor thwhi le  in  f inancia l  te rms the  NPV must  
be  pos i t ive .”  I t  i s  therefore  p la in  tha t  the  pro jec t  i s ,  as  
assessed ,  demonst rably  wor thwhi le  in  f inancia l  te rms 
wi thout  the  500 houses ,  i t  i s  only  tha t ,  “Bet te r  re turns  
may be  avai lable  a t  same cos t  of  capi ta l  on  £751m 
inves tment”  (DB/04 p .7) ;  in  my submiss ion ,  th is  i s  a  
commercia l  cons idera t ion  for  developers ,  i t  i s  not  and  
cannot  be  he ld  to  be  a  mate r ia l  p lanning  cons idera t ion .  
The  Summary Repor t ,  on  page  8 ,  concludes ,  in ter  a l ia ,  
tha t  wi th  the  res ident ia l  development  i t  i s  forecas t  to  
genera te  a  to ta l  ne t  cash  f low of  £604m resul t ing  i s  a  
NPV of  £112m.  Without  res ident ia l  development  the  
forecas t  to ta l  ne t  cash  f low is  £437m resul t ing  in  a  NPV 
of  £21m.  Standing  th is ,  i t  i s  p la in  tha t  the  500 houses  
a re  not  requi red  for  o ther  e lements  of  the  appl ica t ion  to  
proceed ,  and ,  the  500 houses  a re  added for  the  so le  
purpose  of  increas ing  income and the  capi ta l  re turn  
genera ted  by  the  open market  houses .  
 
6 .2  I t  i s  accepted  tha t  o ther  repor ts  a re  now lodged as  
Documents  to  the  Inqui ry  on  behal f  of  the  appl icants .  Par t  
of  the  re levance  of  the  Delo i t te  Summary Repor t  i s  tha t  i t  
was  the  bas is  upon which  Counci l  Off icers  recommended 
approval  of  the  out l ine  appl ica t ion  inc luding  the 500 open 
market  houses  inasmuch as  “The Planning Service  i s ,  in  
th is  case ,  wi l l ing  to  accept  a  bus iness  case  for  the  
proposed hous ing  g iven  the  s ize  of  the  development  as  a  
whole  and the  sca le  of  funding  requi red  to  make i t  a  
ser ious  propos i t ion” .  (Formar t ine  Area  Commit tee  Repor t -
18  September  2007,  para .  6 .  30)  (CD Sec .G9(a) ) .  
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6 .3  In  c ross-examinat ion  of  Dr .  Gore ,  Aberdeenshi re  
Counci l ’ s  Direc tor  of  P lanning ,  I  asked  why she  had  
recommended approval  of  the  500 houses  when i t  was  
p la in ,  a t  the  t ime,  they  were  not  requi red  in  respect  of  
f inancia l  v iabi l i ty  of  the  gol f  course  and resor t  e lements  
of  the  appl ica t ion ,  Dr .  Gore  sa id  she  was  guided towards  
the  recommendat ion  because  the  appl icants  might  not  
proceed i f  the  500 houses  were  not  approved.  In  my 
submiss ion  the  Counci l ’ s  pos i t ion  as  taken  by  Dr .  Gore  
cons t i tu ted  the  mater ia l  fa l lacy  non causa  pro  causa  
inasmuch as  i t  sought  to  assume tha t  f inancia l  
requi rement  was  the  cause  of  the  recommendat ion  of  
consent  for  500 houses ,  wi thout  suf f ic ien t  grounds .  
 
6 .4  I t  i s  a  mat ter  of  fac t  tha t  a  subsequent  repor t  has  
been  produced by  Johns ton  Carmichael  Corpora te  
F inance  and lodged wi th  the  Inqui ry  which  conta ins  
computa t ions  concluding  tha t  wi thout  the  500 houses  
there  would  be  a  negat ive  NPV.  In  my submiss ion  th is  i s  
of  no  ass is tance  to  the  credib i l i ty  of  the  pos i t ion  of  
Counci l  Off icers  a t  th is  Inqui ry ,  qui te  s imply  because  
they  assumed the i r  pos i t ion  in  suppor t  for  the  500 houses  
in  the  absence  o f  any f inancia l  ev idence  to  suppor t  the i r  
pos i t ion .  In  my submiss ion  th is  amounted  to  b ias  a r i s ing  
f rom a  fear  tha t  the  deve lopment  may not  proceed 
wi thout  consent  for  the  houses .  
 
6 .5  I t  was  sa id  a t  th is  Inqui ry  tha t  the  appl icants  had  
‘demanded the  sur render’  of  the  p lanning  sys tem by 
sugges t ing  they  would  not  proceed wi thout  the  houses .  I  
have  to  say  tha t  appl icants  have  a  r ight  to  ask  tha t  an  
appl ica t ion  be  de termined as  i t  s tands .  I t  i s  the  pos i t ion  
of  my c l ien ts  and  my submiss ion  tha t  i t  i s  Counci l  
Off icers  who were ,  and  remain ,  prepared  to  sur render  
proper  and  prudent  development  cont ro l  in  th is  case  
a lmost  to  the  ex tent  of  any  cos t ,  having  regard  to  the  
consequences  of  what  i s  a rguably  a  hous ing  e lement  of  
s t ra tegic  numbers  and having  regard  a lso  to  the  fac tua l  
and  potent ia l  adverse  impacts  concerning  o ther  i ssues .   
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6 .6  The  Johns ton  Carmichael  F inancia l  Repor t  and  
Analys is  May 2008 (Appl ican ts ’  Doc.  Vol .  2 :T7)  was  
spoken to  in  evidence  by  Mr .  la in  Webster .  The  Repor t  
uses  the  same discount  ra te  of  10% used  by  Delo i t te .  I t  
i s  accepted  tha t  a  pos i t ive  NPV sugges ts  tha t  an  
inves tment  wi l l  be  wor th  enter ing  in to  and converse ly  i f  
there  i s  a  negat ive  NPV the  inference  i s  tha t  i t  may 
prove  an  unacceptable  inves tment .  That  sa id ,  i f  there  i s  a  
neut ra l  NPV the  inves tment  wi l l  earn  money a t  the  same 
ra te  as  used  in  the  ca lcula t ion .  This  was  accepted  by  Mr.  
Webster .  I t  i s  t rue  to  say  a lso ,  tha t  a  pos i t ive  NPV 
indica tes  tha t  the  inves tment  can  earn  money a t  a  h igher  
ra te  than  tha t  used  in  the  ca lcula t ion ,  in  th is  case  
11 .75% ar is ing  f rom the  forecas t  NPV of  £35.5m wi th  
the  res ident ia l  development  (T7 a t  1 .2) .  Converse ly  the  
Repor t  ca lcula tes  the  resor t  development  excluding  the  
res ident ia l  e lement  genera tes  a  forecas t  negat ive  NPV of  
£20.7m indica t ing  a  ra te  of  re turn  of  6 .15% (T7 a t  1 .3) .  
 
6 .7  In  g iv ing  cons idera t ion  to  the  computa t ions  and the i r  
conclus ions ,  in  my submiss ion  i t  i s  impor tant  to  bear  in  
mind tha t ;  
 

•  cons t ruct ion  cos ts  a re  forecas t ;   
 

•  sa les  revenue  i s  forecas t ;  
  

•  net  opera t ing  income is  forecas t ;  
  

•  res idual  va lues  are  forecas t  f rom a  chosen per iod  1  
Apr i l  2008 to  31  March  2022;  

 
•  the  Repor t  s ta tes  (1 .3)  I t  should  be  noted  tha t  a  key  

dr iver  of  the  NPV is  the  impact  o f  the  assumed 
Nominal  va lues  of  £373.9m for  the  deemed res idual  
va lue  of  resor t  fac i l i t ies  which  have  an  overa l l  
impact  of  £108.3m in  NPV terms;  
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and;  
  

•  the  Repor t  (a t  1 .3)  proper ly  s ta tes  tha t  i t  should  be  
noted  tha t  the  NPV is  sens i t ive  to  smal l  changes  in  
the  d iscount  ra te  used .  This  i s  i l lus t ra ted  in  Figure  
7 .3 .1 .  In  addi t ion ,  in  my submiss ion  i t  i s  reasonable  
to  sugges t  tha t  phas ing  can  af fec t  the  t iming of  
income f low.  

  
6 .8  I t  i s  accepted  tha t  sens i t iv i ty  may be  e i ther  pos i t ive  
or  negat ive  in  ef fec t .  However ,  i t  i s  c lear  f rom the  
“Limi ta t ions”  c i ted  on  the  second page  of  the  le t te r  
da ted  11  May,  2008 (T7)  f rom Johns ton  Carmichael  to  
the  appl icants  tha t  respons ib i l i ty  for  the  assumpt ions  
used  in  the  Repor t  remain  so le ly  wi th  the  Direc to rs  and  
of f icers  of  the  appl icants .  At tent ion  i s  drawn to  the  fac t  
tha t  the  assumpt ions  used  are  necessar i ly  based  on  
s ta tements ,  es t imates  and projec t ions  concerning  
ant ic ipa ted  fu ture  events  and  are  therefore  subjec t  to  
s igni f icant  bus iness ,  economic ,  pol i t ica l  and  compet i t ive  
uncer ta in t ies  and cont ingencies ,  many of  which  may be  
beyond the  cont ro l  of  the  appl icants .  In  my submiss ion  
the  “Limi ta t ions”  refer red  to  should  be  read ,  unders tood 
and noted .  In  the  same way the  Disc la imer  of  the  
Delo i t te  Summary Repor t  should  be  read  (DB/04 p .9) .  
This  i s  not  a  c r i t ic i sm of  those  who prepared  the  
Repor ts ,  but  there  i s ,  in  my submiss ion ,  a  mater ia l  
degree  of  uncer ta in ty  ar i s ing ,  and  as  I  unders tand 
mat ters  there  i s  no  audi t  of  the  base  assumpt ions  and 
comparables .  
 
6 .9  The  evidence  of  Mr .  Webster  a t  2 .4  of  h is  
precogni t ion  i s  tha t  the  output  of  the  f inancia l  model  
d is t inguished the  NPV for  the  gol f  re la ted  e lements  of  
the  development  and the  res ident ia l  hous ing  e lements  in  
order  “ to  es tabl i sh  whether  the  gol f  resor t  on  i t s  own 
would  provide  an  acceptable  ra te  of  re turn  for  a l l  
inves tors  (be ing  Trump Scot land  and those  banks  and 
o ther  f inancia l  ins t i tu t ions  who may lend  money to  bui ld  
and opera te  the  development) .”   
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6 .10  I t  i s  common to  bus iness  and pr iva te  f inance  tha t  
the  more  tha t  i s  requi red  to  be  borrowed the  h igher  the  
income requi red  to  f inance  the  loan  or  mul t ip le  loans  
and leave  an  acceptable  surplus .  What  i s  prudent  or  what  
i s  not  prudent  i s  a  mat ter  of  bus iness  or  pr iva te  
judgment ,  and  in  my submiss ion  i t  i s  not ,  and  cannot  be  
he ld  to  be ,  a  mater ia l  p lanning  cons iderat ion  in  th is  
case .  
 
6 .11  The  only  Pol icy  suppor t  for  ‘enabl ing’  development  
in  the  Development  P lan  i s  to  be  found in  ALP Pol icy  
Env/18  and re la tes  to  l i s ted  bui ld ings  only ,  concerning  
the i r  preserva t ion  and renovat ion .  Thus  i t  i s  tha t  there  i s  
no  Pol icy  suppor t  for  the  hous ing  e lement  of  the  
appl icants ’  proposed development .  
 
6 .12  I t  i s  d i f f icu l t  to  accept  tha t  the  hous ing  e lement  of  
the  proposed  development  i s  requi red  to  make the  gol f  
course  or  courses  and  resor t  development  prof i tab le .  The  
hote l  i s  predic ted  to  move to  a  s teady ra te  of  occupancy 
leve l  in  year  4  onward  (T7 p .20) .  F igures  a re  shown in  
T7 for  the  o ther  e lements  of  the  resor t .  I f  the  courses  
and gol f  resor t  cannot  be  prof i tab le  wi thout  the  hous ing  
then  i t  would  eventual ly  fa i l  qui te  s imply  because  once  
the  houses  are  so ld  the  capi ta l  rea l i sed  i s  not  t ied  to  the  
o ther  e lements  of  the  development ,  and  even i f  i t  were ,  
i t  i s  my submiss ion  tha t  a  bus iness  tha t  requi res  capi ta l  
rea l i sed  to  make up  for  inadequate  income f low may not  
be  f inancia l ly  sound,  in  which  case  the  development  may 
not  go  ahead  and i f  i t  d id  i t  may fa i l  despi te  the  hous ing  
e lement .  As  I  unders tand i t  Mr .  Trump,  in  answer  to  a  
ques t ion  f rom one  of  the  Repor te rs ,  s ta ted  tha t  i f  he  d id  
not  ge t  consent  for  the  houses  a t  th is  t ime he  would  
bui ld  the  gol f  course  anyway,  which  I  took to  mean the  
gol f  resor t  a l so ,  i f  granted  consent .   
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6 .13  I  adopt  the  evidence  of  Mr .  Wal ton  MRTPI  
concerning  the  hous ing  e lement  of  the  appl ica t ion  
proposa ls .  
 
6 .14  In  my submiss ion;  
a )  the  hous ing  e lement  i s  not  gol f  or  tour is t  re la ted;  
 
b )  the  hous ing  e lement  i s  d iv is ib le  and  severable  f rom 
the  o ther  e lements  of  the  proposed development  (Kent  
County  Counci l  v  Sec .  of  S ta te  for  the  Envi ronment  and  
Burmah Tota l  Ref iner ies  Trus t (1976)75 L.G.R.452) ;  
 
c )  there  i s  no  s igni f icant  ident i f ied  shor t fa l l  in  hous ing  
land  supply ;  
 
d )  there  i s  no  Development  P lan  Pol icy  jus t i f ica t ion  for  
the  hous ing  e lement ;  
 
e )  demonst rably ,  the  hous ing  e lement  i s  inc luded to  
make the  proposa ls  more  a t t rac t ive  to  potent ia l  inves tors  
and to  increase  the  capi ta l  re turn ,  which  are  not  mater ia l  
p lanning  cons idera t ions ;  
 
f )  the  hous ing  e lement  has  no  p lanning  nexus  wi th  the  
o ther  e lements  suf f ic ient  to  a l low the  hous ing  e lement  
which  would  not  o therwise  be  granted  consent  
.  
6 .15  In  addi t ion ,  s tanding  what  i s  se t  out  in  6 .14  above ,  
i t  i s  p la in  tha t  the  hous ing  e lement  requi res  to  be  
cons idered  on  i t s  own mer i t s .  This  means  on  i t s  mer i t s  as  
an  appl ica t ion  for  hous ing  on  an  unal loca ted  s i te  in  the  
count rys ide ,  to  the  exclus ion  of  any  o ther  cons idera t ion .  
This  i s  admi t ted  in  the  las t  sentence  of  paragraph 6 .23  of  
the  Off icer ’s  Formar t ine  Area  Commit tee  Repor t  18  
September  2007 (CD Sec .G9(a) )  before  coming to  the  
er roneous  conclus ion  in  the  las t  sentence  of  paragraph 
6 .30  tha t  the  Planning  Service  i s  wi l l ing  to  accept  a  
bus iness  case  for  the  houses ,  fo l lowing a l l  tha t  i s  s ta ted  
in  paragraphs  6 .23  to  6 .30 .  In  th is  regard  I  adopt  what  i s  
s ta ted  in  Product ion  DB/02 f rom the  foot  of  page  6 ,  the  
whole  of  page  7  and the  f i r s t  th ree  paragraphs  of  page  8 .   
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6 .16  Notwi ths tanding  what  I  have a l ready submit ted  
concerning  the  hous ing  e lement  of  the  proposa ls ,  i f  the  
hous ing  i s  cons idered  to  be  a  mater ia l  cons idera t ion  then  
for  the  reasons  a l ready submit ted  my submiss ion  i s  tha t  
l i t t le  i f  any  weight  can  be  g iven  to  i t  and  in  addi t ion  
a lso  because  any  economic  ac t iv i ty  crea ted  by  the  
cons t ruct ion ,  sa le  and  occupancy of  the  houses  wi l l  
occur  through the  development  p lan  process .  Even i f  the  
Counci l  takes  the  pos i t ion  tha t  the  hous ing  e lement  
would  be  in  addi t ion  to  hous ing  a l loca t ions  through the  
development  p lan  process ,  I  c i te  the  Counci l ’ s  own 
f igure  of  jus t  1% of  the  l ike ly  numbers  requi red  as  
hard ly  l ike ly  to  br ing  an  economic  benef i t  of  na t ional  
s igni f icance .  What  the  o ther  e lements  may cont r ibute  in  
economic  benef i t  requi res  to  be  assessed  agains t  the  
va lue  of  the  ecologica l  and  geomorphologica l  va lues  of  
the  des ignated  s i tes  l ike ly  to  be  adverse ly  af fec ted  and 
th is  was  addressed  a t  the  Inqui ry  by  o ther  par t ies  who 
ca l led  exper t  ev idence  to  address  the  i ssues .  
 
6 .17  In  cons idera t ion  of  the  employment  oppor tuni t ies  
tha t  would  be  crea ted  by  the  proposed  development  i t  i s  
my submiss ion  tha t  th is  should  be  cons idered  excluding  
the  cons t ruc t ion  phase  because  cons t ruc t ion  employment  
oppor tuni t ies  a re  avai lable  to  a  grea ter  or  lesser  ex tent  
by  a l l  development  cons t ruct ion  which  i s  on-going  in  
Aberdeenshi re  and throughout  Scot land.  To focus  on  
long te rm es t imated  job  oppor tuni t ies  i s ,  in  my 
submiss ion ,  of  grea ter  mater ia l i ty .  I  adopt  Mr .  Wal ton’s  
evidence  in  cross-examinat ion  by  Mr.  Shaw tha t  the  
‘cons t ruc t ion’  mul t ip l ie r  i s  not  appropr ia te  because  these  
jobs  do  and wi l l  a r i se .  
 
6 .18  The  Deloi t te  Summary Repor t  (DB/04)  on  page  5  
s ta tes  tha t  the  ongoing opera t ion  could  suppor t  a  to ta l  of  
1 ,250 and 1 ,440 long te rm jobs  in  Aberdeenshi re  and the  
whole  of  Scot land respect ive ly .  This  means  around 190 
addi t ional  jobs  in  the  res t  of  Scot land.  In  my submiss ion  
th is  demonst ra tes  tha t  the  development  has  more  loca l  
s ignif icance  than  na t ional  s igni f icance .   
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6 .19  An Economic  Impact  on  the  Scot t i sh  and Local  
Economy dated  May 2008,  concern ing  the  impact  of  the  
proposed development ,  was  prepared  by  the  Fraser  of  
Al lander  Ins t i tu te  for  the  appl icants  (T6) .  
 
6 .20  In  evidence ,  Mr .  Dunlop f rom the  Fraser  of  
Al lander  Ins t i tu te ,  s ta ted  tha t  under  a  25% displacement  
assumpt ion  he  es t imated  tha t  the  ongoing  gol f  and  
hol iday  resor t  opera t ions  wi l l  c rea te  a  to ta l  of  1 ,856 ne t  
Ful l  Time Equivalent  jobs  in  Scot land and a  to ta l  o f  
1 ,418 ne t  Ful l  Time Equivalent  jobs  in  the  loca l  
economy.  This  appears ,  by  s imple  subt rac t ion ,  to  
compute  to  438 jobs  crea ted  in  the  res t  of  Scot land.  
Under  a  50% disp lacement  assumpt ion  Mr.  Dunlop 
es t imated  tha t  the  same ongoing opera t ions  wi l l  c rea te  a  
to ta l  of  1 ,237 ne t  Ful l  Time Equivalent  jobs  in  Scot land 
and a  to ta l  of  945 ne t  Ful l  Time Equivalent  jobs  in  the  
loca l  economy,  and  us ing  the  same deduct ion  as  used  
above ,  th is  computes  to  292 jobs  for  the  res t  of  Scot land.  
 
6 .21  Whi ls t  the  job  es t imates  by  the  Fraser  of  Al lander   
Ins t i tu te  appear  to  be  h igher  than  those  of  Deloi t te ,  the   
GVA f igures  c i ted  are  lower  than  those  c i ted  in  the  
Delo i t te  Summary Repor t .  
 
6 .22  When asked by  the  Repor ters  whether  the  25%  
d isp lacement  f igure  or  the  50% d isplacement  f igure  was  
c loser  to  what  might  be  expected ,  Mr .  Dunlop s ta ted  he  
could  not  es t imate  wi thout  o ther  f igures ,  nor  could  he  
es t imate  the  re levant  propor t ion  of  jobs  sp l i t  be tween the  
Ci ty  and Aberdeenshi re .  
 
6 .23  Mr.  Dunlop d id  say ,  however ,  tha t  Trump is  
e f fec t ive ly  a  brand.  I f  the  Trump brand i s  not  there  i t  
would  be  d i f ferent .  Mr .  Dunlop was  not  the  only  wi tness  
to  re fer  to  the  ‘Trump brand’ .  In  my submiss ion  the  
ident i ty  of  the  appl icant (s )  i s  not  a  mater ia l  p lanning  
cons idera t ion  and not  leas t  because  p lanning  permiss ion  
normal ly  runs  wi th  the  land  and not  the  appl icant (s ) .  
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6 .24  A repor t  on  the  economic  ef fec ts  of  the  
development  was  prepared  by  EKOS for  the  Counci l  
(AC9) .  I  do  not  cons ider  tha t  th is  Repor t  adds  anyth ing  
of  spec i f ic  mater ia l i ty  to  what  emerges  f rom the  o ther  
Repor ts  re fer red  to ,  not  leas t  because  EK0S did  not  have  
a l l  the  informat ion  which  was  avai lable  for  the  o ther  
Repor ts  and the  EK0S wi tness  d id  not  appear  to  accept  
tha t  jobs  crea ted  loca l ly  could  be  separa ted  f rom jobs  
crea ted  in  the  res t  of  Scot land.  That  the  o ther  Repor ts  
d id  th is  i s  indica t ive  of  i t s  mater ia l i ty .  
 
6 .25  Apar t  f rom anyth ing  e lse  sa id ,  the  es t imated  job  
crea t ion  ar i s ing  f rom th is  case  requi res  to  be  seen  
agains t  the  background of  Aberdeenshi re  having  the  
lowest  unemployment  ra te  (2005)  of  a l l  the  Scot t i sh  
loca l  au thor i t ies  a t  1 .2% Aberdeen Ci ty  a t  1 .7% and 
Scot land 2 .8% and the  UK a t  2 .4% (AC2 p .5) .  Also ,  I  
adopt  Mr .  Wal ton’s  ev idence  tha t  i t  i s  d i f f icu l t  to  accept  
tha t  a l l  or  most  of  the  Hote l  jobs  wi l l  be  taken  up  by  
loca l  res idents  (T6 p .13)  and I  adopt  th is  not  leas t  
because  of  the  provis ion  of  a  s ta f f  accommodat ion  uni t  
for  400 persons .  
 
6 .26  Notwi ths tanding  my pos i t ion  on  behal f  of  my 
c l ients  tha t  the  es t imated  economic  benef i t s  a re  not  of  
na t ional  s igni f icance ,  I  accept  tha t  the  dec is ion  as  to  
what  i s  or  i s  not  of  na t ional  s igni f icance  u l t imate ly  l ies  
wi th  Government .  
 
7 .  I  adopt  sec t ion  5  of  Mr .  Wal ton’s  ev idence  on  behal f  
of  my c l ien ts  concerning  the  hol iday  b locks  and s ta f f  
b lock  in  respect  of ,  in ter  a l ia ,  impacts  upon the  
landscape  ar i s ing  f rom sca le ,  he ight  and  des ign ,  
notwi ths tanding  tha t  i t  i s  an  out l ine  appl ica t ion .   
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7 .1  Mr.  Donald  Banks ,  a  loca l  res ident ,  gave  evidence  on  
behal f  of  h imsel f  and  o ther  res idents  who comprise  my 
c l ien ts  and  I  adopt  h is  ev idence  as  be ing  a  reasoned and 
credib le  pos i t ion  of  loca l  res idents  who would  be  most  
d i rec t ly  af fec ted  by  the  proposed development .  His  
pos i t ion  tha t  MEMAG cannot  be  regarded as  mi t iga t ion  
was  suppor ted  by  o thers  who gave  evidence  agains t  the  
proposed development .  Mr .  Banks  c i ted  a  le t te r  f rom 
Kenneth  J .  Thomson,  Emer i tus  Professor  of  Agr icul tura l  
Economics ,  Univers i ty  of  Aberdeen.  This  le t te r  da ted  5 th  
June  2007 i s  before  the  Inquiry  for  i t s  own te rms.  
Speaking  on  behal f  of  h imsel f  and Mr.  Milne ,  Mr .  
Davidson and Mr.  Foote ,  Mr .  Banks  made c lear  tha t  he  i s  
not ,  in  pr inc ip le ,  aga ins t  a  gol f  course  and development  
on  land  owned by  the  appl icants ,  but  fee ls  tha t  the  
development  should  not  go  ahead in  i t s  cur rent  form.  
 
7 .2  Adverse  impacts  upon the  loca l  ameni ty  are  mater ia l  
cons idera t ions .  Ameni ty  can  be  descr ibed  as  ‘ tha t  
e lement  in  appearance  and layout  of  town and count ry  
which  makes  for  a  comfor table  and p leasant  l i fe ’  
(Minis t ry  of  Town and Country  Planning ,Town and 
Country  Planning  Progress  Repor t  1943-1951 Cmd.8204 
(1951))  (Scot t i sh  Planning  Law & Procedure  p .290 -  
Jeremy Rowan Robinson e t  a l . (2001)) .  Having  regard  to  
the  ‘ loca t ional  pr inc ip le’  i t  i s  p la in  tha t  what  cons t i tu tes  
a  des i rable  ameni ty  which  one  would  want  to  preserve  
wi l l  d i f fe r  be tween town,  c i ty ,  hous ing  es ta te  and 
count rys ide .  The  ameni ty  current ly  enjoyed in  and 
around the  appl ica t ion  s i te  i s  descr ibed  in  the  evidence  
of  Mr .  Banks .  
 
7 .3  I  paraphrase  and invoke  what  was  once  sa id  by  Lord  
Widgery  in  a  case  concerning  compat ib i l i ty  wi th  o ther  
uses  when he  sa id ,  ‘P lanning  dea ls  wi th  loca l i t ies  and 
not  indiv idual  s i tes .  In  a l l  cases  i t  must  be  of  the  
grea tes t  impor tance  when cons ider ing  a  s ingle  p lanning  
appl ica t ion  to  ask  onese l f  what  the  consequences  in  the  
loca l i ty  wi l l  be . ’  (Col l i s  Radio  Ltd  v  Secre tary  of  S ta te  
for  the  Envi ronment  (1975)  P  & CR 390) .    
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7 .4  Given the  sca le ,  na ture ,  he ight  and  indica t ive  layout  
of  the  proposed development  and  a t tendant  ac t iv i ty ,  in  
my submiss ion  i t  i s  p la in  tha t  the  curren t  appearance  and  
layout  which  makes  for  a  comfor table  and p leasant  l i fe  
for  loca l  res idents ,  tha t  i s  to  say  the i r  ameni ty ,  wi l l  be  
los t ,  comple te ly  conver ted  to  an  urban appearance  and to  
a  degree  potent ia l ly  p lus  quam to lerabi le ,  having  regard  
to  the  ‘ loca t ional  pr inc ip le’ .  In  cons iderat ion  of  the  
l ike ly  adverse  impact  upon the  charac ter  and appearance  
of  the  landscape  i t se l f  I  s imply  repeat  the  words  put  to  
me by  one  of  my c l ien ts ,  “ the  va lue  of  the  landscape  
speaks  for  i t se l f” .  
 
8 .  Mr .  Banks  conf i rmed in  h i s  ev idence  tha t  my c l ien ts  
suppor t  Scot t i sh  Natura l  Her i tage ,  the  Royal  Socie ty  for  
the  Protec t ion  of  Bi rds ,  Scot t i sh  Wild l i fe  Trus t ,  The  
Ramblers  Associa t ion  and o thers  in  the i r  oppos i t ion  to  
the  proposed development  as  appl ied  for .  I  adopt  the  
evidence  of  SNH,  RSPB,  SWT and The Ramblers  
Associa t ion  and I  accept  the  pos i t ion  of  the  Ramblers  in  
respect  of  the  law of  access  in  Scot land.  I  defer  to  o thers  
who led  exper t  ev idence  concerning  the  ranking  of  
envi ronmenta l  des ignat ions  and consents  requi red  in  
respect  of  the  SSSI  i f  out l ine  p lanning  permiss ion  i s  
granted  and appropr ia te  condi t ions  thereanent .  
 
8 .1  I t  i s  p la in  however  tha t  the  appl ica t ion  proposa ls  
face  a  severe  tes t  in  ALP Pol icy  Env/2  — Nat ional   
Conserva t ion  Si tes ,  which  Pol icy  i s  engaged concerning  
the  SSSI .  The  sever i ty  of  the  tes t  l ies  in  the  Pol icy  
requi rement  tha t  the  developer  “proves”  compl iance  wi th  
the  cr i te r ia  se t  ou t  in  the  Pol icy .  This  i s  not  common to  
many Development  P lan  Pol ic ies ,  but  i t  i s  requi red  a lso  
in  respect  of  ALP Pol icy  Env/3  which  i s  engaged 
concerning  the  SINS.  
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8 .2  NPPG 14 — Natura l  Her i tage  was  publ i shed  in  1999 
and was  current  pr ior  to  prepara t ion  of  the  s ta tu tory  
Development  P lan  re levant  to  th is  Inquiry .  I t  i s  my 
submiss ion  tha t  the  Government  guidance  in  tha t  
document  i s  incorpora ted  in to  the  re levant  Pol ic ies  of  
the  Development  P lan .  Thus ,  for  example ,  in  my 
submiss ion ,  the  tes t  se t  in  ALP Pol icy  Env/2  i s  the  tes t  
tha t  must  be  met  concerning  the  SSSI  in  th is  case ,  as  
opposed to  the  tes t  se t  out  in  paragraph 25  of  NPPG  
14 .  The  reason for  the  tes t  se t  in  Pol icy  Env/2  i s  la id  out  
in  the  second paragraph of  the  Pol icy  nar ra t ive .  
 
8 .3  In  cons iderat ion  of  the  cr i te r ia  to  be  appl ied  in  
ba lancing  the  economic  and envi ronmenta l  e f fec ts  of  the  
proposed  development  and the  weight  to  be  g iven  to  
e i ther ,  I  conf i rm my c l ien ts  pos i t ion  tha t  there  would  be  
some economic  benef i t s  pr imar i ly  of  loca l  s igni f icance  
as  opposed to  na t ional  s igni f icance .  Whi ls t  defer r ing  the  
de ta i l  to  o thers  who led  exper t  ev idence  agains t  the  
development  in  respect  of  the  SSSI ,  my c l ien ts ’  pos i t ion  
and my submiss ion ,  i s  tha t  the  SSSI  i s  a  Nat ional  Nature  
Conservat ion  Si te  as  re fer red  to  in  ALP Pol icy  Env/2  and 
i t  fo l lows  tha t  adverse  impacts  on  the  SSSI  are  
potent ia l ly  of  na t ional  s igni f icance .  The  same appl ies  to  
habi ta ts  and  species  re fer red  to  in  ALP Pol icy  Env/4  -  
Biodivers i ty .  
 
8 .4  In  cons iderat ion  of  who has  respons ib i l i ty  in  
de termining  the na t ional  in teres t  in  ba lancing  the  
economic  and envi ronmenta l  e f fec ts  of  the  development  
proposa ls  in  th is  case ,  the  respons ib i l i ty  u l t imate ly  l ies  
wi th  Government  whi ls t  having  regard ,  in  par t icu lar ,  to  
the  advice  of  na t ional  agencies  whose  own 
respons ib i l i t ies  inc lude  specia l i sed  in teres ts  in  mat ters  
re levant  to  the  ques t ion .   
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8 .5   For  more  than  two hundred  years  before  there  was  a  
p lanning  sys tem,  there  has  exis ted  the  lega l  maxim in  
dubio  sequendum quod tu t ius  es t ,  which  s imply  means ,  
in  a  doubt fu l  case  tha t  course  i s  to  be  fo l lowed which  i s  
the  safer .  By acc ident  or  des ign ,  the  p lanning  equiva lent  
now exis t s  in  the  p lanning  sys tem in  the  name of  the  
“Precaut ionary  Pr inc ip le”  which  i s  def ined  in  ALP 
Glossary  page  343 as ,  “Taking  ac t ion  now to  avoid  
poss ib le  envi ronmenta l  damage,  when the  sc ient i f ic  
ev idence  i s  inconclus ive  but  potent ia l  damage could  be  
grea t .”  I  am not  in  a  pos i t ion  to  judge  the  sc ient i f ic  
evidence  in  th is  case ,  I  s imply  and respect fu l ly  submit  
tha t  i f  i t  i s  inconclus ive  then  refusa l  i s  indica ted .  
 
9 .  For  the  avoidance  of  any  doubt  I  adopt  the  evidence  of  
the  Counci l lors  who gave  ev idence  in  suppor t  of  the  
reasons  for  re fusa l  in  the  dec is ion  proper ly  taken  for  and  
on  behal f  of  the  Planning  Author i ty ,  insofar  as  tha t  
ev idence  i s  re levant  to  the  reasons  for  re fusa l .  
 
S i r ,  I  respec t fu l ly  invi te  you to  recommend to  Scot t i sh  
Minis ters  tha t  the  development  proposa ls ,  as  appl ied  for ,  
be  refused  out l ine  p lanning  permiss ion .  
 
I f  you are  minded to  recommend approval ,  I  respec t fu l ly  
invi te  you to  cons ider  recommending refusa l  for  the  500 
houses  for  the  reasons  I  have  expressed  here inbefore  and 
inasmuch as ,  in  my submiss ion ,  there  i s  no  lega l  bar  to  
such  a  recommendat ion  (Kent  County  Counci l  v  Sec .  of  
S ta te  for  the  Envi ronment  & Burmah Tota l  Ref iner ies  
Trus t (1976)75 L.G.R 452)  (Bernard  Wheatcrof t  Ltd  v  
Sec .  of  S ta te  for  the  Envi ronment  (1980)  43  P .  & 
C.R.233)  (Care  Link  v  Sec .  of  S ta te  for  the  Envi ronment  
(1989)2  P .L.R.47)  (Scot t i sh  Planning Law and Procedure  
pp .  389 & 390) .  
 
 
 
 
John A.A.  Agnew 
 
 
Agent  for  Donald  Banks  and Others .   3 r d  Ju ly2008.   


